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THE TAXWATCH TAKE

Smart Justice reforms seek to improve the criminal justice
system through programs and policies which have been
proven to conserve tax dollars, enhance public safety and
reduce recidivism. Imprisoning individuals lacking criminal
records, but using oxycodone and hydrocodone for chronic
pain management is an unneccesary expense for taxpayers,

and ignores the need for treatment for the user.

The state should decriminalize the possession of minor
amounts of oxycodone and hydrocodone, and lower
mandatory minimums. This will save significant tax
dollars, reduce prison populations, help shift the focus to
treatment for substance abuse problems, rather
incarcerating nonviolent individuals, and will not

jeopardize public safety.

BACKGROUND

Oxycodone and hydrocodone are controlled
substances commonly prescribed for pain relief from
injuries, arthritis, and lower back and cancer pain.
These medications are highly addictive narcotics, and
Florida has sought to deter illegal distribution of these
medications through tougher drug laws.

Florida Statute 893.135 makes it a first degree felony
(“trafficking in illegal drugs”) with a 3-year mandatory
minimum prison sentence and a $50,000 fine to
possess 4 grams or more of oxycodone or hydrocodone
without a prescription. The law considers the total
weight of the pill, not the isolated weight of the active

oxycodone or hydrocodone ingredient.

As aresult, as few as 7 pills of 10 mg strength
hydrocodone meets the trafficking threshold and earns
a 3-year mandatory minimum sentence, and 22 pills

earns a mandatory 15-year prison sentence.

The low possession threshold with a “trafficking”
assumption, coupled with mandatory minimum
punishments, have caused the incarceration of persons
using these drugs to grow dramatically. The Pew Center
on the States found that between 1990 and 2009, drug
sentences grew 194% in Florida, which exceeded all

other states.!

1 Pew Center on the States. “Time Served: The High Cost,
Low Return of Longer Prison Terms.”

Individuals using oxycodone and hydrocodone for
chronic pain management (estimated to be 47 million
citizens in the US),” are getting entangled in the law

and being imprisoned for lengthy terms.

These offenders are atypical felons with low to no
recidivism risk, yet taxpayers are being called on to

foot a significant bill for their long-term incarceration.

COST-SAVINGS POTENTIAL

A January 2012 OPPAGA® Report* analyzing
Department of Corrections data for those sentenced to
prison for oxycodone and hydrocodone offenses found
that prison admissions for trafficking in opioids
quadrupled over the last S years, up to 1,200 prison
admissions in 2011. The majority were convicted for
possession/sale of painkillers, and the quantities of
pills involved constituted one or two prescriptions
(less than 30 pills). Of those imprisoned, 74 percent
were there for first time, and 81 percent had no history
of drug crime. As a group, these were non-violent,

low-security-risk prisoners unlikely to recidivate.

2 http:/www.nytimes.com/2013/10/25/business/fda-
seeks-tighter-control-on-prescriptions-for-class-of-
painkillers.ntml?_r=0

3 Florida Office of Program Policy Analysis and
Government Accountability.

4 “Opinions are Mixed About Sentencing Laws for
Painkiller Trafficking.” (OPPAGA 12-02)




Coming into the 2014 Regular Session, a number
of bills have been filed to address this issue. The
proposals (as initially filed) remove criminality for
possession of smaller amounts of oxycodone and
hydrocodone (under 14 grams); and decrease
mandatory minimum punishments for possession
of greater amounts (3 years for 14-28 grams; 7 years
for 14-50 grams; 15 years for 50-200 grams; and
25 years for 200+ grams).

Annual cost-savings if these proposed reforms are
passed in Florida are likely to be at least $55.39
million, based on a 2011 OPPAGA study, which
found that of the 1,200 individuals convicted under
ES. 893.135, 28 percent (336) were convicted for
hydrocodone offenses, and 25 percent (84)
possessed fewer than 15 pills.’

Those convictions equate to 3 prison years per
person. Applying the 85% completion-of-sentence
rule to estimate time served, and based on the
Department of Corrections’ 2013 estimate of
$17,973 per year to house an inmate, an estimated
$4.78 million in taxpayer savings could be realized
through these reforms. Of the remaining 75
percent (252) sentenced for hydrocodone, almost
all prisoners would receive a reduced mandatory
minimum prison sentence of no less than 3 years,

saving taxpayers an additional $11.2 million.

Applying same logic for the 876 convicted of
oxycodone offenses, one fourth will not be
imprisoned ($9.85 million in cost-savings), and the
remainder will have their sentences reduced by no

less than 3 years ($29.56 million in cost-savings).

These estimates are limited to corrections costs, and

do not factor in the costs to investigate, arrest,

5 Dec. 7, 2011 Presentation to Florida Senate
Committee on Criminal Justice: “OPPAGA research
on prescription drug trafficking.”

prosecute and process an expected 300 individuals
who would not be convicted of felonies in 2014 and

beyond, adding even more taxpayer savings.

CONCLUSION

Decriminalizing the possession of minor amounts
of oxycodone and hydrocodone, and lowering
mandatory minimums for possession of increased
amounts will save significant tax dollars, reduce
prison populations, help shift the focus to treatment
for substance abuse problems, and will not

jeopardize public safety.

“Pill mill” legislation, with significant penalties for
the unauthorized distribution of pain killers, was
designed to punish those trafficking in these
medications. These laws have been highly
successful in Florida and have done a great public
service, and the proposed reforms will not undo
that progress. But recognizing that individuals who
become addicted to pain killers during the
treatment for chronic pain are not drug traffickers,
and need treatment over punishment is a prudent

smart justice reform.

The federal government and numerous other states
are looking at similar ways to remove substance

abusers from long-term prison commitments.

RECOMMENDATION

Florida should modify Florida Statute 893.15 to
exclude possession of minor amounts of oxycodone
and hydrocodone, and reduce the mandatory
minimum sentences for higher amounts of
oxycodone and hydrocodone. These are nonviolent
offenses, and the cost of imprisoning substance
abusers for lengthy sentences is draining public

resources without improving public safety.
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