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Amendment 3: Requiring a Supermajority Vote to Amend the
Florida Constitution Strengthens Representative Government

On November 7, 2006, Florida voters will be deciding on six proposed amendments to the
Florida Constitution on topics including providing property tax relief to low-income seniors and
disabled veterans, spending millions on tobacco prevention programs, and making changes to the
state budget process.

Perhaps the most important decision concerns Amendment 3, which would require a 60%
supermajority vote to approve future proposed amendments to the Florida Constitution, instead
of the current simple majority.

For 12 years, Florida TaxWatch has recommended a supermajority requirement as an essential
check and balance to protect the long-term interests of Florida taxpayers. Our research finds that
Amendment 3 would help assure that there is broad public support before changes are set in
constitutional stone. It will help maintain the Florida Constitution as the fundamental document
that contains the root guidelines from which Florida should be governed, and make it more
difficult for special interest groups to effectuate changes that benefit their narrowly defined
priorities at the expense of the majority of voters and taxpayers.

Amendment 3’s full title and summary:

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL
AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the
Legislature, by initiative, or by any other method, must be approved by at least 60 percent of the
voters of the state voting on the measure, rather than by a simple majority. This proposed
amendment would not change the current requirement that a proposed constitutional amendment
imposing a new state tax or fee be approved by at least 2/3 of the voters of the state voting in the
election in which such an amendment is considered.

Florida TaxWatch has released several reports, beginning in 1994, urging the implementation of
a higher voter threshold before an amendment can be added to the Florida Constitution. During
the next eleven years, a number of proposals to require a supermajority vote have been
introduced in the Florida Legislature, but ultimately failed. With a 74% affirmative vote in the

“Improving taxpayer value, citizen understanding and government accountability.”




House and an overwhelmingly bi-partisan vote of 93% in the more politically moderate Senate,
the 2005 Legislature finally passed a joint resolution to ask the voters for a higher standard.

Constitutional Revision: Protecting All Floridians from Minority Rule

The recent influx of proposed constitutional amendments again brings the need for a higher
standard to the forefront, and perhaps now Florida voters can finally address this serious issue.
This debate is a longstanding and serious one within the United States. Listen to the wise
counsel of our nation’s founders regarding constitutional rights. Federalist Paper No. 10 argued
in favor of representative government (a “republic”) as the cure for factional politics. In it,
James Madison, key author of our U.S. Constitution, wrote, “By a faction | understand a number
of citizens, whether amounting to a majority or minority of the whole, who are united and
actuated by some common impulse of passion, or of interest, adverse to the rights of other
citizens, or to the permanent and aggregate interests of the community.”

It is this issue—the will of the majority being disregarded due to the fervor of a few—that
provides the strongest reason to increase the threshold for adding amendments to Florida’s
Constitution. This is clearly documented by the percentage of the state’s registered voters that
voted affirmatively to pass future amendments after the constitutional revision of 1968.

Currently, a simple majority of those voting on an amendment can pass it into law. As Chart 1
(below left) shows, of the 103 amendments that passed, only ten (or 9.7%) of them were
supported by more than 50% of the state’s registered voters. Yet a large majority of the
amendments placed on the ballot (78.0%) passed into law (Chart 2). And remarkably, five
amendments passed with the support of less than 20% of those registered to vote.

Chart 1 - 90% of amendments approved since
1970 have passed with less than 50% of
registered voters' approval

9.7%

Passed

Chart 2 - Percentage of constitutional
amendments passed/failed since 1970

22.0%
failed

with more
than 50%
90.3%

78.0%
Passed

Passed

with less
than 50%

Eighteen total amendments were on the ballot in the 2002 and 2004 General Elections, and all
but one passed with the current threshold. Florida’s Constitution as amended now limits cruel
and inhumane confinement of pigs during pregnancy and authorizes slot machines in South
Florida, and affects a number of other issues that, while perhaps important, do not rise to the
enduring level of *“organic law,” which should be ensconced in “constitutional concrete.”
Because of the overriding, enduring, and durable nature of a constitution, the standard for
amending it should be more stringent than for issues that can be more expeditiously resolved or,
if necessary, undone through the state legislative process. A process that makes it too easy to



amend the state constitution weakens the state Legislature, ties the hands of the Governor, and
limits the checks and balances authority of the judicial branch. And yes, the standard for
amending the Constitution and the peoples’ basic rights and privileges should be higher than that
for electing people to temporary public office.

In addition to the six proposed amendments on the November ballot, the Florida Division of
Elections currently lists 35 active initiatives that could potentially make it to a future ballot.
These include lowering the voting age to 16, abolishing alimony, and requiring legislators to take
and pass the 10th grade FCAT test.

Florida’s initiative process is an extraordinarily powerful tool that is susceptible to manipulation
by very focused, single-issue, special-interest groups often mobilized and controlled out of state.
In fact, the ballot initiative campaign has become a relatively new commercial product line for
the public relations industry. The California-based Arno Political Consultants website asserts
“We’ve made the record book many times, collecting 1,000,000 signatures in Florida in 70
days.” A proponent can hire a firm to develop a public relations campaign, collect signatures on
petitions, shepherd those petitions through the legal review process, and successfully gain a place
on the next Florida ballot. Thus, special interests can essentially buy their way onto the ballot.
Some have had no clear Florida connection either. Out-of-state interests (ACORN from
California, with its successful 2004 Minimum Wage Amendment, and Floridians for Humane
Farms, with its successful 2002 Pregnant Pigs Amendment) have pushed the most successful
initiatives. Floridians for Humane Farms received well more than half of its funding from out of
state interests to push the pregnant pigs amendment. Requiring a supermajority vote is necessary
to ensure there is broad support by Floridians when such amendments are brought before them.

A 2005 poll, prepared for The James Madison Institute and The Collins Center for Public Policy,
Inc. by Dr. Susan A. McManus indicated a wide public distrust of the amendment process.
Among the findings: Only 12% agreed that “average citizens get amendments on the ballot”,
while 72% attributed ballot initiatives to “well-funded special interest groups”; 75%
characterized amendment wording as “generally confusing”; 46% complained that they “did not
get enough information” and another 17% said they “just got one side of the issue”; and 82%
said “sometime” or “often” amendments get put on the ballot that really should not be there.”*

A state constitution is intended to serve as a strong foundation and outline of the general
construct for a government. It should include provisions to protect the rights of its citizens,
direct its government in the procedure of its duties, and assign and limit power. To adapt to the
changing needs of the population it serves, a state constitution must also be an organic document,
allowing for thoughtful, deliberate revision—that is, with safeguards to ensure that any revision
fulfills a need for change in the general procedural instructions and guidelines for its
government. Constitutional revision is not intended to serve merely as a response to the passing
political emotions of the moment or serve as a means to an end desired by a limited group (called
“factions” by James Madison).

! The poll was less clear on the question of a supermajority requirement — 42% favored requiring a higher
percentage of the vote, while 50% were opposed. (Telephone survey of a random sample of 800 Florida residents
18 and over, conducted December 7-24, 2005 by Susan Schuler & Associates, Inc., margin of error +/- 3.5%.)



The legislative branch already provides a forum for individuals and interest groups to seek policy
changes. The Legislature is a deliberative body with a committee structure as a means for
proponents and opponents to air views and for subjecting those views to question from
legislators from both parties and independents. The Legislature employs professional research
staff to prepare bill analyses that explain what a bill actually does (because bills are rarely self-
explanatory) and estimate fiscal impact as well other potential unintended effects. The bi-
cameral nature of the Legislature assures that legislation that passes is far less likely to be
whimsical or ham-handed. Furthermore, legislation that passes is still subject to signature or
veto by the Governor—another mechanism put in place to assure checks and balances that are
not part of the ballot initiative process.

The Florida Constitution is, and rightly should be, an organic document. Clearly, serving the
needs of the more than 18 million current Floridians is dramatically different than serving the
needs of the pioneer citizenry of Florida in 1838 (population of 54,477 in 1840). As a result of
the changing needs of Floridians, the Florida Constitution has been completely rewritten five
times from its original incarnation drafted in 1838. A striking example of the need for these
revisits and reconstructions and evolving needs of Florida is the fact that the original constitution
affirmed slavery, prohibited the emancipation of slaves, and forbade freed slaves from entering
Florida. These provisions were a reflection of the times, but few, if any, today would contend
that they were incorrectly removed from the constitution.

Fundamental changes in the structure of government must be allowed when necessary, but it is
imperative that they be based on a broad and deep consensus of the governed. When they are
not, an intense minority can tyrannize majority rights. In Florida, there are currently five
different methods of proposing an amendment to the constitution:

= Proposal by state Legislature (71 of the 103 amendments passed since 1970);

= Proposal by citizen initiative (22 of the 103 amendments passed since 1970);

= Proposal by the Constitution Revision Commission (8 of the 103 amendments passed
since 1970);

= Proposal by the Taxation and Budget Reform Commission (2 of the 103 amendments
passed since 1970); and

= Proposal by Constitutional Convention (0 of the 103 amendments passed since 1970).

Unfortunately, in recent years, dissatisfaction with government has led to the proposal of drastic
measures by a very vocal minority that could be very difficult and expensive to reverse. It is
important to note that while 22 initiative-driven amendments have been added to Florida’s
Constitution since 1970, 11 of these were passed in the last two elections. This resorting to
single-issue, hyper-democracy threatens the viability of representative government if left
unchecked. Constitutional revision is not intended to serve merely as a response to the passing
political emotions of the moment or serve as a means to an end desired by a limited group.

A simple majority, particularly a simple majority of a
quorum, can mask unresolved conflict between the

electorate and a lack of real acceptance of the law by the
public.




Although some direct voter controls are sound in concept and a fundamental right of a citizenry,
if carried to the extreme, they can have dire consequences for all concerned. This is especially
true when constitutional revision by initiative is dominated by special interests and used in lieu
of statutory revision to bring about issues that are not fundamental to constitutional law.

The Price of Amendments

Proponent advertising is without obligation to be fair and objective. It may distort, ignore, or
understate the cost of amendments. High-speed rail is a good example where voters, once armed
with information on the true costs, reversed their earlier decision and repealed the first
amendment. Florida’s recently enacted requirement establishing a Financial Impact Estimating
Conference to adopt and prepare financial impact statements to accompany any proposed
amendment that is placed on the ballot by citizen’s initiative petition has helped this situation.
However, proposed amendments are increasingly becoming a way to add costs that can strain
state budgets and overburden the hardworking taxpayers of Florida.

The “Californiacation” of Florida

Florida also should avoid “ballot box budgeting”, such as what has happened in California. That
state has passed a number of voter initiatives—or propositions—that have earmarked billions of
dollars for specific programs. Ballot measures there have established minimum funding levels or
“locked in” the allocation of specific revenues for various projects. Others have earmarked both
new and existing revenue sources for specific spending measures. Many are citing this
earmarking as a major factor in California’s fiscal woes. Such measures do not allow the
Legislature, with the attendant checks and balances, to change spending priorities when the
circumstances warrant. Also, by locking in spending, basically exempting it from budget cuts, it
limits budget flexibility, making dealing with shortfalls more difficult.

Supermajority Vote to Amend the State Constitution Needed

Currently, a simple majority of those voting on an amendment can fundamentally change the
state constitution. Turnout of registered voters has been as low as 58% in non-presidential
election years, and less than 80% of those voters actually vote on constitutional amendments that
are placed before them. Alarmingly, less than 20% of Florida's registered voters have enacted
five constitutional amendments. This scenario leaves the door open to minority rule. This is
why the supermajority requirement proposed by Amendment 3 is long overdue and yet not
burdensome on needed changes that frequently affect more than 60% of those voting on
revisions.



U.S. Constitution Amended 27 Times in Over 215 Years - Florida Constitution
Amended 103 Times in 34 Years

Most Floridians likely would agree that
changes in the foundation and structure of
government should be based on a broad
consensus of the governed. However, since | 40 38
1970, the Florida Constitution has often been
amended by less than a majority of those
voting on Election Day. The ease of placing
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astonishing 78.0% success rate (the rate is
92.9% over the last ten years, including 100% last election). Between 1890 and 1966, 212
amendments appeared on the ballot, 148 of which were adopted, for a success rate of 69.8%. In
contrast, the U.S. Constitution, the oldest written constitution in the world, has been amended
only 27 times in more than 215 years. Ten of the 27 amendments formed the Bill of Rights, and
two (Amendments XVIII and XXI on prohibition) mitigated one another. The U.S. Constitution
requires that an amendment must pass each house of Congress by 2/3 and then be approved by
3/4 of the states. Chart 3 (above) illustrates that although the number of amendments reaching
the ballot in Florida has been consistent over the last three decades, the success rate has changed
dramatically. So far during the first decade of the 2000s, 18 out of 19 amendments have passed
(94.7%).

Amendment 3 Would Be a Reasonable Increased Standard: 82% of the
Amendments Passed Since 1970 Would Have Passed With a 60% Requirement

Table 1 below shows the impact that a supermajority requirement would have had on the
previously noted 132 amendments to Florida's Constitution. While 78% of the amendments
were actually approved by the voters since 1970, a 3/5 or 2/3 supermajority requirement would
have resulted in 64% and 48%, respectively, being passed. The actual numbers would have
undoubtedly been slightly different because, if a higher threshold had been in place, sponsors
presumably would have campaigned differently. There is a big difference between a 3/5 and a
2/3 supermajority, which requires proponents to convince more neutral, and then increasingly
more potential negative voters, to vote for the amendment. The 3/5 standard is also less stringent
than requiring a simple majority of those voting in the election. With a 3/5 requirement, 72 of all
amendments since 1970 would have passed. Of the 103 that actually passed, 82% would have
also passed with the increased standard. It should be noted that Florida already has a
supermajority requirement for constitutional amendments that impose a new tax or fee (2/3 of
voters voting in an election must vote for these types of amendments for them to pass). Only 17
amendments would have passed under this type of standard. The threshold proposed by



Amendment 3 is much lower. The 3/5 (60%) standard is the most reasonable and achievable
threshold.

If a higher threshold of 3/5 of those voting on proposed amendments had been in place (as
proposed by Amendment 3), several highly controversial amendments would have likely not
passed. These include the high-speed rail, reduced class size, Save Our Homes, slot machines,
and pregnant pigs. All of these amendments received “yes” votes from less than 55% of those
voting on the amendments.

Table 1

Impact of Supermajority Requirements on Constitutional Amendments Since 1970

Current law (simple
majority of those

3/5 of those voting
on amendment

2/3 of those voting
on amendment

Simple majority
of those voting

voting on amendment) (60%) (66.67%) in election*
# That would
have passed 103 84 63 72
# That would
have failed 29 48 69 59
% that would have
passed 78% 64% 48% 55%
% of those that did pass
and would have passed 100% 82% 61% 70%

under this standard

Source: Florida TaxWatch using Department of State Division of Elections and Bureau of Elections records, October 2006.

*The number of people voting in the Special Election of 1971 was unavailable; therefore, the percentage of those voting on one
amendment is unknown.

For more information on historical votes for amendments to Florida’s Constitution, and the
impact various supermajority requirements would have had, see the spreadsheet starting on
page 11 of this report.

Other States

According to the National Conference of State Legislatures, a number of states employ a
supermajority and/or more stringent requirements for ballot measures. Some examples include:

¢ lllinois requires an affirmative vote by 3/5 of those voting on the measure (60%), or a
majority of those voting in the election.

e In Nevada, an initiative constitutional amendment must receive a majority vote in two
successive general elections in order to pass.

e Mississippi requires a simple majority vote, provided that the total number of votes cast
on the initiative equals at least 40% of the total votes cast in the election.



“The legal principles in the state constitution inherently command a higher status
than any other legal rules in our society. By transcending time and political
mores, the constitution is a document that provides stability in the law and
society’s consensus on general, fundamental values. Statutory law, on the other
hand, provides a set of legal rules that are specific, easily amended, and adaptable
to the political, economic, and social changes in our society.”

— Florida Supreme Court Justice, Parker Lee McDonald, 1993

Conclusion

Florida TaxWatch has long recommended requiring a greater consensus of Florida voters to pass
constitutional amendments. Amendment 3 would provide this needed change by requiring a
reasonable threshold of a 3/5 supermajority of those voting on proposed changes to the Florida
Constitution.

Florida TaxWatch research? of more than a decade concludes that Amendment 3 would be
beneficial for numerous reasons, but three stand out:

e First, the Florida Constitution should be a fundamental document that contains the root
guidelines (organic law) from which Florida should be governed. It should not be an
instrument for redress of statutory issues that the Legislature refuses to tackle, or a
compendium of special interest provisions put forth to the public in petition drives that use
snappy titles, flowery language, and high-powered advertising campaigns to gain support
from a ruling minority of voters. Moreover, the body of law encompassed in the Florida
Constitution should be a product of dialogue and consensus generated by deliberation. It
should not involve "logrolling™, which hides special interest issues under a coating of popular
prescriptions and seemingly attractive attributes, often designed to mislead voters.

e Second, if a supermajority vote is required to amend the Florida Constitution, it would be
more difficult for special interest groups to effectuate changes that benefit their narrowly
defined priorities at the expense of the majority of voters and taxpayers. Many powerful
interest groups have the money to run well-financed campaigns that may misrepresent or
deceive voters. Such efforts attempt to induce a positive perception of an amendment, but
not necessarily an understanding of the issue or its potential impact. A supermajority vote
would help ensure that passing constitutional amendments requires greater consensus and
acceptance by a greater number of Florida's diverse demographic and social groups.

Z See Research Report: Supermajority Voters on Taxes and Constitutional Amendments Will Promote Public
Consensus and Voter Confidence While Slowing the Trend Toward Governing by Referendum, July 1998, and
Constitutional Revision: Protecting All Floridians from Minority Rule, December 2003.



e Third, requiring a supermajority vote would force those endorsing controversial amendments
to campaign differently—hopefully, more openly. The greater degree of consensus required
to pass amendments would ensure that the concerns of more Floridians are heard. In short, a
more stringent method of ratification would help prevent narrowly focused, time-bound
amendments from being forced into the Florida Constitution by a vocal minority, thereby
limiting the flexibility of the document and its durability over time.

Florida’s current initiative process lacks the checks and balances necessary to achieve majority
consensus and ensure that initiatives supported by a vocal few do not hobble the durability of
Florida’s Constitution for years to come. Amendment 3 can help achieve this goal.
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About Florida TaxWatch

Florida TaxWatch is a private, non-profit, non-partisan research institute that over its 27 year history has become
widely recognized as the watchdog of citizens’ hard-earned tax dollars. Its mission is to provide the citizens of
Florida and public officials with high quality, independent research and education on government revenues,
expenditures, taxation, public policies, and programs, and to increase the productivity and accountability of
Florida Government.

Florida TaxWatch's research recommends productivity enhancements and explains the statewide impact of
economic and tax and spend policies and practices on citizens and businesses. Florida TaxWatch has worked
diligently and effectively to help state government shape responsible fiscal and public policy that adds value and
benefit to taxpayers.

This diligence has yielded impressive results: in its first two decades alone, policymakers and government
employees implemented three-fourths of Florida TaxWatch's cost-saving recommendations, saving the taxpayers
of Florida more than $6.2 billion--approximately $1,067 in added value for every Florida family, according to an
independent assessment by the Florida State University.

Florida TaxWatch has a historical understanding of state government, public policy issues, and the battles fought
in the past necessary to structure effective solutions for today and the future. It is the only statewide organization
devoted entirely to Florida taxing and spending issues. Its research and recommendations are reported on
regularly by the statewide news media.

Supported by voluntary, tax-deductible memberships and grants, Florida TaxWatch is open to any organization or
individual interested in helping to make Florida competitive, healthy and economically prosperous by supporting
a credible research effort that promotes constructive taxpayer improvements. Members, through their loyal
support, help Florida TaxWatch bring about a more effective, responsive government that is accountable to the
citizens it serves.

Florida TaxWatch is supported by all types of taxpayers -- homeowners, small businesses, large corporations,
philanthropic foundations, professionals, associations, labor organizations, retirees -- simply stated, the taxpayers
of Florida. The officers, Board of Trustees and members of Florida TaxWatch are respected leaders and citizens
from across Florida, committed to improving the health and prosperity of Florida.

With your help, Florida TaxWatch will continue its diligence to make certain your tax investments are fair and
beneficial to you, the taxpaying customer, who supports Florida's government. Florida TaxWatch is ever present
to ensure that taxes are equitable, not excessive, that their public benefits and costs are weighed, and government
agencies are more responsive and productive in the use of your hard-earned tax dollars.

The Florida TaxWatch Board of Trustees is responsible for the general direction and oversight of the research institute and
safeguarding the independence of the organization's work. In his capacity as chief executive officer, the president is responsible for
formulating and coordinating policies, projects, publications, and selecting professional staff. As an independent research institute and
taxpayer watchdog, Florida TaxWatch does not accept money from Florida state and local governments. The research findings and
recommendations of Florida TaxWatch do not necessarily reflect the view of its members, staff, distinguished Board of Trustees, or
Executive Committee, and are not influenced by the positions of the individuals or organizations who directly or indirectly support the
research.

Florida TaxWatch Values:
¢ Integrity eProductivity eAccountability e Independence ¢ Quality Research
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This Special Report was written by Kurt R. Wenner, Senior Research Analyst, and
Deborrah Harris, Director of Grants & Research Analyst,
with assistance from Research Intern Justin Boynton,
under the Direction of John Turcotte, Senior Vice President for Research.

Michael A. Jennings, Chairman; Dominic M. Calabro, President, Publisher, and Editor;
Steve Evans, Chief Operating Officer.
Florida TaxWatch Research Institute, Inc.
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For a copy of this report, please call:
(850) 222-5052
OR
Write to Florida TaxWatch at: P.O. Box 10209
Tallahassee, FL 32302
OR
Access and download the report at:
www.FloridaTaxWatch.org, where this Special Report was
initially released before being printed in hardcopy format.
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